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~ Upon the foregoing papers, it is ordered that: TR acticPinvolees a dispute between an

; j "'apartment cooperative and one of its shareholders over the owilgrship of a portion of;the terrace located
- adjacent to the shareholder’s apartment on the roof of the building'g;[‘he plaintiff is-wshareholder who claims

disputed portions of the deck.
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"~ % On a motion for a preliminary injunction, the moving party must demonstrate, by clear and
convincing evidence, that 1) there is a likelihood that it will succeed on the merits of its claim, 2) it will
suffer irreparable injury absent the issuance of the requested relief, and 3) the balance of equities lies in its

v. Finkelman, 105 AD2d 771 (2" Dept. 1984)..

' Here, there is a likelihood that the plaintiff will succeed on the merits of his claim that he is entitled

" to the exclusive use of the disputed portions of the roof deck. See Gracie Terrace Apartment Corp. v.

~ Goldstone, 103 AD2d 699 (1" Dept 1984). The building’s cooperative offering plan clearly describes the

- plaintiff’s apartment as including a terrace, The proprietary lease provided to the plaintiff states that the
- apartment includes the rooms in the apartment together with any “terraces, balconies, roof or portion

thereof outside of said rooms, which are allocated exclusively to the occupant of the apartment.” In this

application for a mortgage prepared a report which assumed that the apartment included a wrap-around
terrace. ' S

~In argﬁihg that the pliiintift’s ownership rights to the roof deck are limited to the portion of the deck
on the southern side of his apartment, the coop is unable to point to any written document or earlier

determination of its Board of Directors drawing a distinction between the southern side and the disputed
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northern and eastern sides. Although the
who stat

defendanfs have submitted affidavits from a few building residents
e that over the years they have enjoyed making occasional use of the disputed portions of the roof

Accordingly, it 18 hereby ordered that the defendants and all other persons acti,ﬁg under their

 direction are enjoined and restrained from removing any of the furniture and planters which plaintiff has

placed on the disputed portions of the deck or in otherwise impeding or interfering with the plaintiff’s use

' August 7, 2001 11:30 a.m. for a status conference.)/
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. * and enjoyment of this Property, provided that the plaintiff, in turn, does not make any changes or alterations
.+ . to these areas while this proceeding is pending. In view of the limited reach of the preliminary injunction

- useofthe property had the plaintiff’s applicationbeen denied in its entirety, no undertaking shall be required
- tobe posted. See Goedel v. Lowel] Holding Corp., 713 AD2d 551 (1" Dept. 1979). '
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